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carefully oonsider the application for the ap-
pointnent of said assistants and may make al
necessary inquiries concerning the qualifica-
tions of the persons named, the position sought
to be filled and the reasonableness of the sgl-~
aries requested, and if, after suoh considera-
tion, the Distrioct Judge, or in the event of
more than one District Judge, a majority of the
District Judges shall approve the appointaents
sought to de made or any mmadber thereof, he or
they shall prepare a 1ist of the appointecs so
approved and the salaries to be paid each and
certify said list tov the Comissioners' Court
of said ocounty. The Comuissioners! Court shall
theroupon order the smount paid from the Genmeral
Fund of sald county upon the performance of the
sorvices; and said court shall appropriate ade-
quate funds for the purpose,®

You state that you appointed an assistant, having the
qualifications of an attorney; ocertified to the seven District
Judges of Harrls County his name, qualifications, experience,
the epount of salary to be paid him, the duties he was to per-
form, the principal one dbeing to give you lepal advice touch-
ing your official dnties, and asked that his appointment bhe
confirmed. The Judges took the application under considera-
tion, approved the appointment, certified their action to the
Commisgioners?! Court of Harris County, vhereupon the appointee
qualified as an assistant, tssumed his duties which he has
ever since performed most effectively.

You further state that some person, pot an official,
has raised the question of the validity eof the sppointment on
the ground that the assistant is an attorney, and his princi-
pal duty is to give you legal advice touching your official
duties. Ve infer from your letter that no legal proceedings
have been instituted to test the legality of the appointment
and none are contemplated, but the gquestion is submitted sole-
1y for your information, gunidance and satisfaction. :

The office of county anditor isg a very important cne
ag regards the fiscal affairs of a county. 1t is a matter of
oommon knowledge that the duties of the County Auditor of Rar-
-ris County extend to many peclitical subdivisions not found in
any other county of the states; the dusiness affairs of the
county are varied and extensive. The auditor is dsily con-
fronted with many legal questions invelving the velidity of
nuaerous contracts made by the county and other arencies which
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he must sapprove or rejoct, and many other legal quastions
frequantly arise in oconnoction with his official duties.
Sone of these lega)l questions are such as are comoon to
all ecounty anditors;, while others are applicable only to
the County Auditor of Harris County. Articles 1681 to
1688, inclusive, and iArticles 1847, as aacnded, to 1872,
inclusive, R.C.8,3 Articles 1858 and 1656D, ' Yernon's -
Ann. Statutesy and Chapter 15, Acts of the Bpecial Session,
42d Legislature, anending Barris County Rosd Lavw, Chap, 17,
Acts of the Reg. Soss. 334 Legislaturs.

The statute prescrides no qualifications for an
assistant county suditor. An assistant may de a clerk,
stenographer, hookkeoper, certified pudlic ascountant,
clerk, file clerk, typist, etc., and regardless of the
duty performed by any employee of a county auditor each
and every employee is nccessarily an assistant county
auditor bdecause the statute mokes no provigion for the
appointoent of any kind of employee by the auditor other
‘than "agsistants® or ®*deputies,® which termus are used in-
terchangeably in Art, 1650, although their respective mean-
ing 48 not ordinarily synonymous; the language used indi-
cates that the terms were intended to he gynonymous.

The Legislature has made it the duty of district
and county attorneys, the Criminal District Attorney of
Harris County and the Attorney General to give lepgnl ad-
vico to county auditors about matters touching or concern-
ing their officizl duties. Articles 33, 4398, Revised

Statatoes, and Article 52«43, VYernon's Code of Criminal
Procodure.

Under the facts stated, and the statutes above
mentioned, the question isp; Vas the sppointment of the
assistant couaty auditor legnl?

The appointment wag regularly mades Tho require-
ments of the statute goverming the sppointnent was strict-
1y copplied with. If hcld illegal, 1t must be upon the
sole ground that the principal duty the sesistant performs
is & duty placed by statute oxclusively upon the Criminxl
District Attorney of Earris County and the Attornmey General.
It must be resenbered that this assistant performs dnties
other than to give you legnl advice. ¥We £ind no inhibition
in the statute against a county eauditor consulting with or
receiving edvice from his assistante about questioms involv-
ing bis official duties. It is possiblé and in some 4n-~
stances highly probable that an auditor may bave an assist-
ent far better qualificd than he is to pass upon legrl ques~
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tions ariaing in the office. Do the statutes contemplate
that tho auditor may not sook his advicet V¥c &0 not think
#0. Nelthor do wo belicve that the statutes authoriging =
oounty auditor, or suny other official, to seck legal ad-
vice from his county or district attormey, or the Attorney
General, ocontamsplate that he will ask for a legal opinjon
from these officials about every ofriofal duty he is re-
quired by lav to perform. It is true that the statutes 4o
not linit hie right to ask for sdvice about questions, the
ansvers 0 which he is in doubt, but of neccessity he must
decids, There are nany questions which deily arisee in the
performance of hig official duties. In the instant case,
the assistant is either an attorney or possesses the guali-
fications of an attorney. 1t is presunoed that he is capahle
of renlering valuable service to you beocause of his legal
training and imowledge. Hence, when you are in doudbt as to
the validity of any contract, thoe correctaness of any legal
form, or any question upon which it is your official duty to
deternine, you may decide the question yoursclf, or you may
seek the advice of one or more of your assistants. If still
in doudt; you have the authority to request an opinion from
your Criminsl Distrioct Attorney, or the Attorney Genersl, or
fron both of tham, which opindion, when received, should gov-
ern your official action.

It is not presmed that you intended that the ad-
vice of the assisiant should control when contrary to the
view of the Criminal District Attorney or the Attorney Gen-
oral, or that the duties he performs should mpersede those
of the officials named, bdut to be in aid thereof.

Adgain, we think it 19 clear that the statutes im-
pose no duty upon either the Criminal District Attorney or
the Attorney General to prepare legal forms for you or to
perform other duties peculisrly applicable to your offioce.

* The faots further disclose that the several ami-
nent Digtrict Judges who aunthorized this sppointment d4d so
after and "extended investigation,® Such investigation
necessarily involved not only all of the information oon-
tained in your written application for peramission to make
the appointaent dut the very logal question bdefure ums. 411
of thess gentlemen are learned in the lawy have taken the
constitutionel eath of office; had full inowledge of all
the provisions of the gstatutes pertinent to the question
and being thts fully advised decided that the appointmen
could be legally made; granted your application for per-
mission to make game, whereupon you did make it. Thelr 4e-
cision virtually forecloses the guestion. ‘
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It is our opinion, and you are so adviscd, that
iie appointuient was lezal, and the question 1s answeroed

in the affirmative.

BEB-MR
AFPROVED)

ATTOBRRLY GENERAL OF TEXAS

Yours very truly
ATTORNEY GERERAL OF TEXAS
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